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17 Arizona Water Company hereby submits this Reply in support of its Motion to Strike

18 Corr man Tweedy's Irrelevant Testimony and Exhibits. Staff agrees with Arizona Water

19 Company's conclusions as to the limits that  the Supreme Court  in James P. Paul Water

20 Company v. Arizona Corporation Commission, 137 Ariz. 426, 671 P.2d 404 (1983) has

21 placed on the scope of these deletion proceedings Staff, however, does not favor the Motion

22 to Strike Colman Tweedy's testimony, even though that testimony is inconsistent with the

23 Staff' s analysis of the standard of proof required by James P. Paul.

24 Colman Tweedy's lengthy effort s to  dist inguish James P. Paul lack any merit .

25 None of the arguments presented in Common Tweedy's 20-page brief support its claim that

26 the standard of proof required by James P. Paul is inapplicable to the facts in this matter or

27 allow expansion of the scope of these proceedings beyond the limits set by Arizona law

28
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1. Arizo na  Wa te r Co mp a ny Ag re e s  With  S ta ffs  Co nc lus io ns , Bu t Be lie ve s  Tha t
The  Mo tio n  To  S trike  Is  We ll Ta ke n .

Arizona  Wa te r Compa ny be lie ve s  tha t the  S ta ff brie f a ccura te ly s e ts  forth  the

gove rning s ta nda rds  in this  re ma nde d proce e ding. Howe ve r, Arizona  Wa te r Compa ny

disagree s  with S ta ff tha t a  motion to s trike  is  inappropria te . Although motions  to s trike  a re

infrequent in Commiss ion practice , in the  unique  circumstances  presented he re  a  motion to

s trike  is  we ll jus tified. S ta ff" s  brie f correctly recognizes  tha t the  scope  of this  proceeding is

limited to de le tion is sues , and tha t Corr man Tweedy has  a ttempted to inte rject ma tte rs  and

unduly burden the  record in this  proceeding with issues  tha t a re  incons is tent with the  proper

scope  of de le tion proceedings . Under these  circumstances , a  motion to s trike  is  appropria te .
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11. Even If the Commission Remanded for Proceedings "Broad in Scope," Those
Proceedings Must Still Be Consistent with Arizona Law.
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In  its  re s pons ive  brie f; Corr ma n Twe e dy trie s  to  ma ke  to  much of the  limite d

language in Decis ion No. 69722 that the  proceeding on remand should "be  broad in scope so

tha t the  Commiss ion may deve lop a  record to cons ider the  overa ll public inte res t underlying

s e rvice  to the  Corr ma n prope rty..." Howe ve r, e ve n providing for a  re ma nd he a ring in the

17 face  of uncontroverted facts  tha t Arizona  Water Company is  ready, willing and able  to se rve

18 has  a lready s tre tched the  scope  of these  proceedings  to the ir lega l limit. It is  beyond dispute

19 tha t the  Commis s ion mus t a ct cons is te nt with  Arizona  la w a nd its  cons titu tiona l a nd

20 s ta tutory a uthority. Implie d in e ve ry finding in De cis ion No. 69722 mus t be  the  words

21 "c o n s is te n t with  Ariz o n a  la w. . . . " Eve n proce e dings  "broa d in s cope " mus t s till be

22 conducte d cons is te ntly with gove rning la w, a nd a llowing Corr ma n Twe e dy to introduce

23 evidence  tha t is  clea rly irre levant viola te s  Arizona  law and jus tifie s  granting Arizona  Wate r

24 Compa ny's  Motion to S trike .

25 Corr man Tweedy concedes  tha t Arizona  Wate r Company's  "s ta tement of the  scope

26 of this  re ma nd proce e ding is  cle a rly ba s e d on the  s ta nda rd s e t forth in J a me s  P . P a ul."

27 Response  a t 8. Corr man Tweedy then accuses  Arizona  Wate r Company of "surreptitious ly

28 a dvoca ting the  le ga l s ta nda rd s e t forth in J a me s  P . Pa ul," which Corr ma n Twe e dy a ls o
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1 conce de s  "would pre clude  the  Commis s ion from de le ting the  Corr ma n Twe e dy P rope rty

2 from the  a re a  conditiona lly gra nte d in  De cis ion No. 66893 unle s s  the  Commis s ion found

3 tha t [Arizona  Wa te r Compa ny] is  una b le  o r u n willin g  to  p ro vid e  u tility s e rvic e  to  th e

4 prope rty a t re a s ona ble  ra te s ." Re s pons e  a t 9 . De s pite  Corr ma n Twe e dy's  cons pira toria l

5 tone , the re  is  nothing "s urre ptitious " a bout Arizona  Wa te r Colnpa ny's  re lia nce  on J a me s  P .

6 P a u l a nd  no th ing  s in is te r a bou t re qu iring  tha t the s e  de le tion  p roce e d ings  comply with

7 Arizona  la w.

8 None  o f the  le ng thy a rgume n ts  p re s e n te d  by Corr ma n  Twe e dy in  its  Re s pons e

9 s upport its  a tte mpt to  e s ca pe  the  re qu ire me n ts  o f J a me s  P . P a u l. C o lm a n  Twe e d y

10 a tte mpts , bu t fa ils , to  d is tingu is h  the  fa c ts  o f J a me s  P . P a ul from thos e  pre s e nte d he re .

l l Re s pons e  a t 9. Like  the  J a me s  P . P a ul Wa te r Compa ny, Arizona  Wa te r Compa ny ha s  he ld

12 the  Ce rtifica te  of Conve nie nce  a nd Ne ce s s ity ("CC&N") for the  Corr ma n Twe e dy prope rty

13 for a  numbe r of ye a rs  (s ince  April 2004), a lthough it is  not ye t providing wa te r s e rvice  to

14 cus tome rs  on the  Corr ma n Twe e dy prope rty. As in  J a me s  P . P a u l, a compe ting wa te r

15 compa ny, P ica cho  Wa te r Compa ny, ho lds  the  CC&N for ne ighboring  prope rty, a nd  the

16 compe ting  wa te r compa ny ha s  common  owne rs h ip  with  the  ob je c ting  p rope rty owne r.

17 Like wis e , th e  la n d o wn e r h e re  c le a rly s e e ks  to  e n s u re  th a t its  ca p tive  wa te r co mp a n y

18 provide s  wa te r s e rvice  ra the r tha n the  holde r of the  e xis ting CC&N. As in J a me s P . P a u l,

19 the  obje cting la ndowne r he re  conte nds  tha t the re  is  no ne e d for wa te r s e rvice . See  James  P.

20 P a u l, 137 Ariz. a t 430 n.4, 671 P .2d 408 n.4 ("It a ppe a rs  tha t P a ul wa s  not providing s e rvice

21 be ca us e  no  de ma nd  fo r s e rvice  ha d  be e n  ma de  upon  it by North  Va lle y Inve s to rs , the

22 compa ny which ha d pla ns  to de ve lop the  s ubje ct prope rty. The  fa ct tha t J e rry Ne ls on, s ole

23 owne r o f P inna cle  [P a ra d is e  Wa te r Compa ny, the  ne ighboring  compe tito r], ha d  a  50%

24 inte re s t in North Va lle y Inve s tors , might e xpla in this  fa ilure  to ma ke  a  de ma nd."). The  fa cts

25 a nd ta ctica l ma ne uve rs  of the  obje cting la ndowne r in J a me s  P . P a ul might ha ve  s e rve d a s  a

26 te mpla te  for Corr ma n Twe e dy's  be ha vior in this  ma tte r, which is  a s  bla ta ntly ma nipula tive

3 1 a s  the  be ha vior ofthe  Ja me s  P . Pa ul la ndowne r.

606075.3:0190872 3



1 Corr ma n Twe e dy a ls o conte nds  tha t a n e a rlie r ca s e , Arizona  Corpora tion

2 Commission v. Arizona Water Company, 111 Ariz. 74, 523 P.2d 505 (1974), presented facts

3 more s imilar to the  facts  in this  matter and therefore  that case  controls . However, as  the

4 Supreme Court recognized in James P. Paul, the Arizona Water Company case involved an

5 initial grant of a CC&N between competing applications . 137 Ariz. at 430, 671 P.2d at 408.

6 Here , the  initia l grant of the  CC&N took place  long ago, in April 2004. Moreover, the re

7 was  no competing applicant at that time, and Picacho Water Company has  now withdrawn

8 its  subsequently-filed competing application to serve the subject property.

9 Corr man Tweedy also seeks  to dis tinguish James P. Paul by arguing that that case

10 involved a  CC&N "granted years  earlier" by reason of which "the Commiss ion's  review is

more  limited." Res pons e  a t ll. But the  Commis s ion granted Arizona  Water Company a

12 CC&N to serve the property now owned by Corr man Tweedy three and a half years  ago, in

13 April 2004 (following a n a pplica tion in Augus t 2003 a nd a  public he a ring in Fe brua ry

14 2004). Moreover, James P. Paul never suggested that the length of time s ince the grant of

15 the  CC&N affected the  re levant tes t for de le tion of a  CC&N - tha t is  whether the  CC&N

16 holder "has  failed to supply [utility] service at a reasonable cos t to cus tomers ." 137 Ariz. at

17 429, 671 P.2d at 407.

18 Corr man Tweedy argues that James P. Paul has  no applica tion to the  facts  of this

19 cas e  becaus e  tha t decis ion involved a  pe tition filed by a  compe titor, while  this  ma tte r

20 involves  remanded proceedings  in "the  same docket" and "one continuous  proceeding."

21 Response  a t ll & 12. Again, Colman Tweedy's  manufactured dis tinction has  not bas is  in

22 J ames  P . Paul - which never addressed procedural niceties  such as  whether the deletion

23 proceeding took place in the "same docket" as  the initial grant of the CC&N. Rather, James

24 P. Paul simply presents the required test necessary for any deletion proceeding.

25 Corr man Tweedy a ls o contends  tha t J ames  P . Paul is  dis tinguishable  because

26 "Corr man Tweedy has  not a s ked the  Commis s ion to de le te  the  CC&N and give  it to

3 [Arizona  Water Company's ] competitor." Response  a t 12. Of course  much of Corr man

606075 .3 :0190872 4
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1 Twe e dy's  cha lle nge d te s timony e xpre s s ly s upports  its  ca ptive  utility, P ica cho Wa te r

2 Compa ny, s e rving the  s ubje ct prope rty, a nd thus  mus t be  e xclude d for la ck of re le va ncy.

3 As  with Colma n Twe e dy's  othe r a rgume nts , the  holding ofJames  P. Paul does not depend

4 on any such dis tinction. The  Supreme Court announced the  tes t for any de le tion proceeding,

5 not jus t a  de le tion proceeding where  the re  is  a  competing applica tion. Moreover, even if the

6 pe nding compe ting a pplica tion by P ica cho Wa te r Compa ny ha d not be e n withdra wn,

7 Colma n Twe e dy is  ce rta inly offe ring e vide nce  a s  if the re  we re  s till s uch a n a pplica tion

8 pe nding, a nd e ve ry one  of its  witne s s e s  a tte mpts  to compa re  Arizona  Wa te r Compa ny's

9 se rvice  with Picacho Wate r Company's  se rvice . Corr man Tweedy's  cla im tha t it only seeks

10 re s tora tion of the  s ta tus  quo ante a nd tha t Arizona  Wa te r Compa ny could re -a pply for its

l l C C &N "a t such time  tha t a  re que s t for s e rvice  is  ma de ," Re sponse  a t 12, ignore s  the  fa ct

12 tha t the  pre vious  owne r of the  Corr ma n Twe e dy prope rty a lre a dy re que s te d s e rvice  from

Arizona  Water Company more  than four years  ago.

Comma n Twe e dy, fe a rful tha t footnote 3 of James  P . Paul des troys  its  a rgument on

a lleged lack of current necess ity, cla ims tha t footnote  4 supports  its  cla ims. Response  a t 13.

16 Colma n  Twe e dy is aga in fra ntica lly gra s ping a t s tra ws  in its  fa iling e ffort to dis tinguis h

17 James  P. Paul from the  facts  presented here . In footnote  3, the  Supreme Court made  it clear

18 tha t a n a lle ge d la ck of ne ce s s ity for wa te r s e rvice  "doe s  not jus tify the  Commis s ion 's

19 de cis ion" to  de le te  the  P a ul wa te r compa ny's  CC&N, a  hold ing which  fu lly s upports

20 Arizona  Wate r Company's  a rgument. 137 Ariz. a t 429 n.3, 671 P .2d a t 407 n.3. In footnote

21 4, the  Supreme  Court makes  it clea r tha t the  a lleged lack of necess ity was  de rived from the

22 la ndowne r's  own s e lf-s e rving ta ctica l ma ne uve r of re fus ing to re que s t s e rvice  from the

23 CC&N holde r in the  hope  tha t its  a ffilia te d wa te r compa ny would e ve ntua lly re ce ive  the

24 CC&N ins tead. 137 Ariz. a t 430 n.4, 671 P .2d a t 408 n.4. Commas  Tweedy likewise  seeks

25 to ignore  the  request for se rvice  made  by its  predecessor and now contends  tha t no need for

26 se rvice  exis ts , in Me  hope  tha t its  a ffilia ted wa te r company will eventua lly be  ce rtifica ted to

21 provide  se rvice  ins tead of the  lawful CC&N holde r, Arizona  Wate r Company.

13

14

15
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1 Despite  its  frantic a ttempts  to escape  the  limita tions  tha t James  P. Paul places  on this

2 de le tion proce e ding, Colma n Twe e dy a ls o a rgue s  tha t proffe re d te s timony would be

3 re le va nt "e ve n if James  P . Paul we re  a pplica ble  in this  ca s e ." Re s pons e  a t 14. Corr ma n

4 Twe e dy s ugge s ts  with no proof wha ts oe ve r tha t a n a lle ge d la ck of "inte gra te d wa te r a nd

5 wa s te wa te r s e rvice " a nd a lle ge d ne e d for "a dditiona l fa cilitie s " might le a d to a  finding tha t

6 Arizona  Wa te r Compa ny "is  una ble  or unwilling  to  provide  ne e de d u tility s e rvice  a t

7 re a sona ble  ra te s ." Id. Colma n Twe e dy's  a rgume nt conta ins  fa lla cie s  a lmos t too nume rous

8 to identify. To begin, Corr man Tweedy has  incons is tently contended tha t no need for wa te r

9 se rvice  e xis ts  a nd tha t its  prior owne r's  re que s t for s e rvice  from Arizona  Wa te r Compa ny

10 should be  dis regarded. Moreover, the  Commiss ion had a lready orde red tha t Arizona  Wate r

l l Compa ny a pply its  a pprove d ra te s  to the  Corr ma n Twe e dy prope rty - which ra te s  the

12 Commis s ion ha s  found to be  re a s ona ble  a s  a  ma tte r of la w. The re  is  a ls o no ba s is  for

13 Corr ma n Twe e dy's  cla im tha t "a dditiona l fa cilitie s " would ne e d to be  cons tructe d to se rve

14 its  prope rty. In short, Corr ma n Twe e dy's  proffe re d e vide nce  on "inte gra te d" s e rvice s  a nd

15 a lleged "duplica tion" of facilitie s  ha s  no re levance  to the  pe rmiss ible  is sues  in the  de le tion

16 proceeding under Arizona  law.
17

18

19 Re cognizing tha t its  a rgume nts  to dis tinguis h J a me s  P . P a ul will ne ce s s a rily fa il,

20 Corr man Tweedy a lso a rgues  tha t it is  "unnecessa ry" to decide  Arizona  Wate r Company's

21 Motion to S trike . Re s pons e  a t 14-16. Corr ma n Twe e dy a rgue s  tha t motions  to s trike  a re

22 "not a  usua l occurrence" in Commiss ion proceedings  and tha t granting the  motion to s trike

23 would le a ve  "ve ry little  for the  e vide ntia ry he a ring." Id. a t 15, 14. Corr ma n Twe e dy is

24 corre ct - but tha t doe s  not me a n Arizona  Wa te r Compa ny's  motion s hould be  de nie d.

25 R a th e r,  wh e n  th e  Ariz o n a  S u p re me  C o u rt h a s  c le a rly p ro vid e d  th e  p e rmis s ib le

26 cons ide ra tions  in a  de le tion proce e ding, it ma ke s  little  s e ns e  to wa s te  the  time  of the

27 Commiss ion and the  pa rtie s  by a llowing Corr man Tweedy to pre sent mounds  of irre levant

28

III. Corr man Tweedy's Other Arguments Do Not Support a Denial of the Motion to
Strike.

606075.3:0190872 6
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tes timony, especia lly where , as  here , James P. Paul clearly precludes  such evidence .

Colma n Twe e dy a ls o  a rgue s  tha t it s hould be  a llowe d to  pre s e nt its  irre le va nt

te s timony a nd e xhibits because the  e vide nce  conta ins  nothing ne w a nd re pe a ts  Colma n

Twe e dy's  prior a rgume nts : "In e a ch of the s e  ins ta nce s  [tha t is , a t prior time s  cha lle nging

De c is io n  No s .  6 6 8 9 3  a n d  6 9 7 2 2 ,  in c lu d in g  its  a p p lic a tio n  fo r a  re h e a rin g  a n d

re cons ide ra tion], Corr ma n Twe e dy pre s e nte d e vide nce  a nd ma de  le ga l a rgume nts  a ll

re la ting to the  is s ue s  ra is e d in the  pre -file d te s timony a nd e xhibits  tha t [Arizona  Wa te r

Compa ny] now s e e ks  to s trike ." Re s pons e  a t 17. In othe r words , Colma n Twe e dy a rgue s

tha t, because  it made  these  re jected a rguments  on prior occas ions , it should be  a llowed to

make  them aga in. The  oppos ite  is  true . Colman Tweedy has  made  the  same  a rguments  on

a  number of prior ins tances , they have  been rightfully re jected, and because  of the  limited

focus  of the  issues  in this  proceeding, Corr man Tweedy should not be  a llowed to ra ise  them§
¢§¢BrnouGQ2
>§<8$
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ye t aga in.

Corr man Tweedy a lso re lie s  heavily upon proposed but never adopted amendments

15 to the  Recommended Opinion and Orde r of June  12, 2007. See  Response  a t 4-5, 8. Those

16 re jected amendments  clea rly a re  not precedent and ce rta inly a re  not evidence  tha t can be

17 used in this  case . Even if those  proposed amendments  had been adopted, which they were

18 not, they could not a lte r the  tes t es tablished by the  Arizona  Supreme Court in James  P. Paul

19 a s  the  s ta nda rd of proof re quire d to s upport de le ting a  portion of a n e s ta blis he d CC&N

20 unde r Arizona  la w.

21 Fina lly, Corr ma n Twe e dy a ls o  a rgue s  tha t it s hould  be  a llowe d to  pre s e nt its

22 irre levant evidence  because  the  Commiss ion denied Colma n Twe e dy's  a pplica tion  for a

23 re he a ring a nd re cons ide ra tion of De cis ion No. 69722. Re s pons e  a t 5-7, 20. According to

24 Corr ma n Twe e dy's  logic, de nia l of its  a pplica tion for rehearing some how me a nt tha t the

25 Commis s ion a gre e d with Colma n Twe e dy's  pos ition, a nd tha t "s ince  the  Commis s ion did

26 not gra nt the  Applica tion for Re cons ide ra tion, Corr ma n Twe e dy be lie ve s  the  Commiss ion

2 1 has  a lready de te rmined tha t it would be  inappropria te to use  James P. Paul as the  ba s is " for

1 4

606075.3:0190872 7



CONCLUS ION

1 th is  de le tion  proce e d ing . Re s pons e  a t 7 . Corr ma n  Twe e dy s hould  know ve ry we ll tha t the

2 Commis s ion ca nnot s e t a s ide  the  Arizona  S upre me  Court's  ru ling in J a me s  P . P a u l,  a nd  it is

3 pre pos te rous  for Corr ma n Twe e dy to  conte nd tha t the  Commis s ion implie d ly d id  s o  whe n  it

4 de n ie d  Corr ma n  Twe e dy's  a pp lica tion  fo r re he a ring  a nd  re cons ide ra tion  o f De c is ion  No .

5 6 9 7 2 2 .  Th e de n ia l of a  motion for re cons ide ra tion ca nnot be  cre dibly pre s e nte d a s  e vide nce

6 th a t  th e  trib u n a l a g re e s  with  th e  u n s u c c e s s fu l m o va n t. Un d e r C o rr m a n  Twe e d y's

7 n o n s e n s ica l a rg u me n t,  th e  re je c te d  P in n a c le  P ra d is e  Wa te r Co mp a n y s o me h o w wo n in

8 J a me s  P .  P a u l. Th a t is  a b s u rd  a n d  it  is  n o t Ariz o n a  la w. Th e  C o m m is s io n  d e n ia l o f

9 C o rr m a n  Twe e d y's  Ap p lic a t io n  fo r R e c o n s id e ra t io n  c o u n ts  a s  a  d e n ia l o f th e  re lie f

10 re que s te d. Th e re fo re ,  th e  s ta n d a rd s  o f p ro o f s e t fo rth  b y th e  Arizo n a  S u p re me  Co u rt in

l l J a m e s  P .  P a u l a p p ly to  a  lit ig a n t  like  C o rr m a n  Twe e d y th a t  s e e ks  to  p e rs u a d e  th e

12 Commis s ion  to  de le te  a  portion  o f a n  e s ta b lis he d  CC&N. Not on ly doe s  much , if no t a ll,  o f

13 Co rr ma n  Twe e d y's  c h a lle n g e d  e vid e n c e  a n d  te s timo n y n o t s a tis fy Co rr ma n  Twe e d y's

14 burde n  of proof, it fa ils  e ve n  to  a ddre s s  the  is s ue s  re quire d  unde r the J a me s  P . P a u l te s t.

15 Be ca us e  of tha t fa ilure , the  Commis s ion s hould e xclude  the  cha lle nge d portions  of Corr ma n

18 Twe e dy's  proffe re d e vide nce  a nd te s timony.

18 For the  fore going  re a s ons , a nd  the  re a s ons  pre s e n te d  in  Arizona  Wa te r Compa ny's

19 ope ning  motion  pa pe rs  a nd  much of the  S ta ffs  brie f, the  Commis s ion  s hould  gra nt Arizona

3 Wa te r Compa ny's  Motion  to  S trike  Corr ma n Twe e dy's  Irre le va nt Te s timony a nd  Exhib its .
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Respectfully submitted this 19th day of February, 2008.

BRYAN CAVE LLP

1

2

3

4

5

6

7

8

9

By
S te ve n A. Hirs ch, #006360
Rodne y W. Ott, #016686
Two N. Ce ntra l Ave nue , S uite  2200
P hoe nix, AZ 85004-4406
Attorne ys  for Arizona  Wa te r Compa ny

/um. <,,;, 4,

10
ORIGINAL a nd  17  cop ie s  Hle d  th is
19th da y of Fe brua ry, 2008, with:

11
Do cke t Co n tro l
Arizona  Corpora tion  Commis s ion
1200 W. Wa s hington S tre e t
P h o e n ix,  AZ 8 5 0 0 7

o
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g o
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> w~<=$
8835
ZW: . umar*
f soz . :
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13

14

15

16

17

A copy of the  fore going ha nd-de live re d
this  19th da y of Fe brua ry, 2008, to:

18

Chris tophe r C. Ke e le y, Chie f Couns e l
Le g a l Divis io n
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa s hington S tre e t
P h o e n ix,  AZ 8 5 0 0 719

20

21

22

Erne s t G. J ohns on, Dire ctor
Utilitie s  Divis io n
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa s hing S tre e t
P h o e n ix,  AZ 8 5 0 0 7
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25

26

Lyn  Fa rme r
Chie f Admin is tra tive  La w J udge
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa s hington S tre e t
P h o e n ix,  AZ 8 5 0 0 7
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Je ffrey W. Crocke tt, Esquire
Ma rcie  Montgome ry, Esquire
S NELL & WILMER
One Arizona  Cente r
Phoe nix, AZ 85004-2202

e -ma il: jcrockett@sw1aw.com

Pete r M. Gers tman
Vice President and General Counsel
ROBSON COMMUNITIES , INC 0
9532 E. Riggs  Road
Sun La ke s , AZ 85248

1 And copie s  ma ile d or e -ma ile d this  da te , to:
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